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Legal Staff Reviewed
Death and Dissbility Payments for Allen Trainees

1, This memorandum represents an attempt to list all compensation pay-
sble for the death or disability of an alien trainee resulting from personnl
injury sustained while in the performance of his duty, provided the injury or
death is not caused by the willful misconduct of the trainee, or by the
trainee's intention to bring about the injury or dpath of himself or of an-
ather, or by intoxication of the trainee,

2, The fact that a trainee is an alien is not of paramount imporiznee in
this question, As long as he is an "employeec® of the United States, he in en-
titled to the benefits of the Federal Erplaoyees’ Canpensation Act, For the
purposss of the aforementioned logislation, an "employee® includes all civil
officers and employees of all branches of the United States Jovernnent (in-
cluding of ficers and employees of instrumentalities of the Unlted States
wholly owned by the United States), as well as persons rendering personal serve
jees, without compensation or for nominal compensation, in any case in which
 acceptance or use of such gervices is suthorized by law,

3, It is equally apparent that classifying an allen as a "trainee" does
not prevent his status from belng that of =n “employee." As long as an em—
ployer-enployee relationship is present, the Duremu of Employees' Compensation
will accord the benefits duc an employee.

L, From a legal standpoint, there are numerous factors which must be
considered in determining whether a trainee is an remployee.” tach case should
be determined on its own merits, but each traince would seem to fall into one
of the following three general categorles:

s, Trainees who legally are "employees" and hence entitled to full
benefits of the FECA,

b. Trainess who clearly are not "employees,” but io whom we nay wish
to award benefits, Thile it would be possible to swsrd such itrainees
nothing, this may not be advieable for policy reasons. Also, &5 & prac—
tical matter, experience indicates that claims will be made regardlens.
Therefore, it may be advisable to agrec to award certain benefits, poere
haps an amownt equal to some fraction of the PrCA benefits,

e. Trainees who ars "independent contractors.® genorally, an "indee

pendent contractor® is one who undertakes to accomplish a siven resuli,

+ to his om methods, and vithout heing mubject to the control
of another, Tt in possible that certain alien trainses will fail into
this category. "Independent contractors™ are not mtomatically entiiled
to sy benefits, as employces are through their etatus, and this is true
under the FRLA, Whether such persons should be avarded benefils by con=-
tract iz a natter of policy.
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S« The eecond broad category would cousish
whose rizhte are derdved solely from their conl
with CIA, Here we mugt look to the individual®
and 1 the appropriste benelite are not conta
contract should either be aiunded, or a waive vrior {o
the inception of training, Here again, of coM iBre the Iin-
dividual is entitled to Us Cufrmed Service benciits, #m:. security
conglderations do nob msle ilem unavailable, rosort to private sources
is wanecespary cucept in enevoency. ' E

€ person
cployment
gal contract
in, the

6. We cace,then, to those cascs where the perzon is neither a
uenver of the Us £. Armed Services nor related to the Agency through
employment status or contract. Theee may ve obrervers or active par-
ticipants who have access to the training for surposes of ropresenta-
tion or advice. They will probsbly consist of: (a) persons rccelving
compensation solely from sou ces outelde the Ue . Govermment; (b)
inventors or consultants whcose relationship te the Government depends
upen profegglonal rather thn oporational services and who enjoy no
enployment benefite through contracty and {c) members of foreipn
governnents or nilltary services.

7. The prefcrable approach to the groups mentioned in parsgraph

6 1o, of couwrse, to 0.tain & waiver if it ir consistent with purposes
of representation and the pariticular operstionsl relstionship with the
individual concerned. We understand thet even a request for a walver
may be inadvisable in certain c:ses amd pay be vefused by the indlvidual
in others, I& the walv.r coanot be obiained, then we should cegure
some form of agrecuent contalning a limitation of liabilily by the U, &
Oovernuent. (Under the Pederal Tort Clains Act, the Agegey has au-
thority ito setile cluims .ot exceeding $1,000, und the clalmant has
accesy to the couwrts for claims in excess of that amount. However,
such clalme are founded only upon negligence and cannot be recognized
unless so-e faull on the part of a U. S. enployee exists,) If a
foreign inddvidual's presence is requested by hils govermment, we bee-
lieve it would be advisable at the time of the request to reach an
understanding with' the forslpn government that it will azssuse any ex-
penses incidental to injury. The same approach sbould be taken when
we request ithe esence of lhe Individual, If the foreipn governuent

eciines Lo scecept rogponcibility in elther ovent, we ehould atteupt
to obtain a walver or llmitatlon of 1iability from the individuwal., Un-
fortunateliy, we do not bellcve thet the procedure in regard to the people
in paregraph 6 is susceptible to couprenensive and preclse standards,
However, we can take actlon along the general lines indicabted, and, in
speclfie cages, we wlll te very pleased to advise you of the legal in-
plications of ihe particular probler presented.
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